29 October 2012
Barnet Federation of Allotment and Horticultural Societies


LEASE FOR SELF-MANAGED ALLOTMENT SITES IN BARNET
EXPLANATORY NOTES ON CLAUSES

NB – these are explanatory notes in lay persons’ terms and do not represent an interpretation of the law or legal advice.
Material in this edition of the notes which is new or has changed significantly since the last edition (issued in March 2012) is shown in italics. The main changes are to clauses 3(6), 3(37),  4 and schedule 8.
There are two different versions of the lease: one for unincorporated associations (most of your societies) and one for incorporated societies such as Industrial and Provident Societies. This simply affects the formalities of the text and who the ‘tenant’ is, not the substance of the terms and conditions.

Clause 1 – sets out the definitions of terms used in the lease. Particular points to note are:
(1) – is the definition of allotment gardens given in the Allotments Acts. It does not exclude the growing of flowers etc

(4) – the lease requires that allotment holders should be members of the society, but societies can have other grades of membership too e.g. ‘garden members’

(8) – ‘trading hut’ in effect includes all communal buildings on the site used by the society
(9) – the ‘rent’ of a peppercorn means zero cash. The Council will probably never ask us for rent – see later.

(10) – the ‘term’ is 38 years although each society’s lease might have slightly different start and end dates. It also allows the lease to be ‘held over’ on the same terms from year to year after the 38th year if a new lease has not been agreed by then.
(11) – the ‘tenant’ is likely to mean the society’s officers (‘trustees’) who are named on the lease and sign it, in the case of unincorporated associations. For incorporated societies like Industrial and Provident Societies, the ‘tenant’ would be the society itself as a corporate entity.

(14) – means that for two or more signatories, each of them is bound by the terms as well as all of them as a group.
Clause 2 – includes, first, the society taking over from the Council the tenancies of individual allotment holders in the case of self collect and direct let sites or existing tenancies in the case of previously leased sites and, second, we only have to pay the (peppercorn) rent if the Council asks for it, generally on 1st April each year.
Clause 3 – contains the main conditions and restrictions affecting our use of the allotment site. Most of these will be familiar from our existing leases or tenancy agreements, but there are some changes too. Particular points include:
(2) – allotment sites are exempt from business rates, along with a list of other premises, under the Local Government Finance Act 1985, Schedule 5. It seems unlikely that the law would be changed to make us pay rates, though it is theoretically possible. If that happened, the Council would try to let us off paying if they could – as long as it didn’t cost them.
(3) – Societies have their own obligations under the Equalities Act 2010 because they are membership-based organisations and they provide a service (renting allotments). Mostly these concern avoiding any sort of discrimination. The Federation will be providing a separate note about this. If societies meet their own obligations, then they are likely to fit in with the Council’s own duty as well.
(4) – several points:

(ii)1 – for unincorporated societies, this allows the society elect or appoint new officers (‘trustees’) to replace those named on the lease. You have to tell the Council within 28 days of doing so – clause (ii)7 – and send a signed copy of the relevant meeting minutes. (For incorporated societies, the issue doesn’t arise since you don’t have ‘trustees’ named on the lease).
(ii)2 – the society can go from unincorporated to incorporated status or vice-versa and transfer the lease to the new organisation without having to get permission from the Council, though you have to tell them who your new trustees are if you go unincorporated. (The drafting is more complicated in the version of the lease for incorporated societies but the effect is the same).
(ii)4 – this is a more generous limit on the amount of land a family may hold (40 poles) than we have under existing rules (25 poles under current leases) and would help us to keep the site well occupied. However, this doesn’t mean that allotment holders have a right to this much. While demand for allotments is high, it would be sensible for societies to stick to a limit of (say) 20 poles - though without taking excess land from existing tenants – and to let 5 pole plots to new tenants where feasible. 
(ii)5 – this allows a society that can’t cope with managing its own site to hand it over to another society which has a similar lease rather than handing it back to the Council – assuming that second society agrees to take it. You would have to tell the Council within 28 days of any such hand-over. Handing a site back to the Council would mean complications and delays and might put the site itself in jeopardy. 
(ii)6(i) – the rent which societies charge to allotment holders must be ‘reasonable’ for what the allotment holder is getting on the terns on which he/she in getting it. This reflects Allotment Act language. There is no clear rule as to what is ‘reasonable’ but if allotment holders felt they were being ripped off by their society, they could complain to the Council that this condition of the lease was being broken.

(ii)6(ii) - the Federation’s model tenancy agreement complies with the conditions here

(6) – again, some of this is different from what we are used to:


(i) – we do not have to maintain hedges within e.g. heritage orchard areas or areas which are derelict long term and unfit for letting as allotments

(ii) – in practice, this is likely to mean our own water supply pipes, electricity cables etc. We are theoretically also responsible for repairing e.g. water pipes outside the site which run from our water meter into the site. In some cases it may be feasible to repair the sections which are off-site. In other cases e.g. where the pipe is under a public road, we have to make reasonable efforts to get them repaired. 

(v) – the society is responsible for all trees growing on the allotment sites or any bits of trees overhanging it. They must be inspected regularly and properly maintained or your public liability insurance may not cover you if there is an accident. It would be best to have your trees inspected every 2-3 years by a qualified tree person who should issue a certificate saying that everything appears safe. If that specialist recommends any work on the trees, get it done and keep the evidence that it has been done. Pull out any new saplings while they’re small.
The last section of 3(6) says two things. First, where the Council has agreed in the site inspection report/schedule of condition (schedule 7) to fix particular features of the site, they retain responsibility for those features until they have fixed them. After that, the society is responsible in the normal way. Second, this section of the clause does not require us improve the roads, fences etc beyond what is set out in the ‘schedule of condition’ which the Council will prepare following a site inspection. Study this inspection report carefully and only agree it if you’re happy with it. However, we are required to keep the place safe. Since the Council are supposed to be handing it over in a safe condition, this requirement should fit with the general one about condition.
(9) – these bonfire rules were put in the lease to ensure consistency across the borough and to minimise problems with local residents. They are a bit simpler than the present rules and, during the summer, the society can decide which day each month people can have bonfires on their plots. It might be wise to tell the neighbours when this will be. The new feature is that the society can also have (extra) communal bonfires, if you have space for one. This can be helpful since large fires are more efficient and often less smoky than small ones, and the fire can be lit by the designated society officer when the wind is in the right direction rather than on a fixed day each month.
(11) – the size limit on the ‘trading hut’ i.e. the total collection of communal buildings is new. Societies can have up to 20 poles anyway, but must get permission from the Council if they want more. This should be workable.
The size limits on allotment holders’ sheds etc (20% of a plot in total) are much more generous than the existing limit: the present 80 sq ft limit corresponds to 3% of a 10 pole plot. There is no reason however why your society should not set a lower limit if you want to e.g. 10% which still represents a good increase. A few people may have really vast sheds bigger than 20%. However as time passes and allotment holders leave, it would be sensible to cut any such huge sheds etc down to size.
'Permanent' and 'temporary' structures are basically planning law jargon. A temporary structure has been described as (a) legally a chattel i.e. something you can move from place to place and (b) as our planning department’s rule of thumb, something which could typically be built by a couple of people in a day or so. A concrete base for a shed would probably be allowable as long as the shed itself was not permanently fixed to the base.
The definition of 'structure' is also open to debate. In a common-sense way in the case of allotments, a structure would probably be something enclosed and/or roofed that remains in place from season to season - and necessarily so e.g. a shed, greenhouse, polytunnel. Things like fruit cages which are essentially crop protections would not generally be 'structures'. They often are left in place all the time, but they needn't be - and netted enclosures are discernibly different from sheds and greenhouses. 

(13) – this is to avoid creating any additional risk of flooding to nearby properties. Societies would need the Council’s permission, for example, to install land drains. You would be well advised to consult the Federation about your plans beforehand.
(14) – we could make modest internal changes to the layout of the site. A key concern for the Council is whether changes of layout would affect neighbouring properties e.g. by altering the natural drainage of the land. There have been cases where changes on an allotment site have caused flooding in nearby gardens. You would be well advised to consult the Federation if you want to change the layout of the roads.
(15) – displaying contact details for the society helps to direct enquiries currently. It also encourages people to contact the society if they have a problem rather than making trouble with the Council. Keeping on good terms with our neighbours is a good investment. It saves trouble and may get us some very good local watch dogs.

(17) – this now explicitly allows societies to hold fund-raising activities on site, as well as trading in the trading hut. Funds raised must be used for the benefit of the site or of the ‘community’ – which could include the allotment community or the wider community e.g. charities. But allotment holders may not sell their produce and keep the money themselves – any proceeds should go to the society.
(18) – the first line is from our existing leases and stops us giving any rights over the site to other people. The rest of the clause is new. It allows societies to issue ‘access licences’ to allotment holders who live next door to the site so that they could have a private gate between their garden and the site – but only for as long as they live there and have an allotment. The model form of licence is attached to the lease as schedule 6. Detailed guidance is on it is given below. The Council is intending to sort out people who already have gates at the time of handing over the sites to our societies.
(20) – a few people living next to allotment sites have extended their gardens onto the site, or tried to. The Council is intending to sort out existing cases. For the future, societies should try to avoid any more cases. It will help to walk round your boundaries regularly; avoid having large derelict areas next to the boundary fences; and ensure the boundaries are always clear and obvious. If anyone tries to extend their garden or encroach on the site, societies should warn the resident concerned and, if they persist, tell the Council straight away. It would be for the Council to take any formal or legal action.
(21) – this is a familiar clause allowing the Council to inspect the site on reasonable notice and requiring societies to do any work to comply with the lease if the inspection find they are breaking the conditions of the lease.

(22) – this seems to be a standard legal clause and mirrors one in the Council’s existing tenancy agreement. The tenancy agreements of allotment holders would automatically terminate when the society ceases occupy the site. This doesn’t however mean that the allotment holders would automatically be booted out. The site would still be protected under the Allotments Acts and the Council would still be obliged to provide allotments.
(24) – if the Council has to take formal legal action against a society because it has persistently failed to comply with some condition of the lease, then the society would have to pay the Council’s costs.

(25) – There isn’t much in the lease for which societies have to get landlord’s consent from the Council. If you do need it, they could charge for any specialist advice they have to obtain, but they must talk to you first about the cost. It may be that you could obtain that advice yourselves more cheaply than the Council could. Alternatively, if it was going to be very expensive anyway, you would have a chance to change your proposals so as to avoid or reduce the cost. You would be well advised to consult the Federation first if you think you might need landlord’s permission.
(26) – see under Schedule 5 below
(27) – in practice, ‘trustees’ here is likely to mean elected officers and/or management committee members. 
(28) –  giving ‘preference’ to Barnet residents in letting plots does not mean it’s a cast iron rule in all cases. The Council have said that an 85-90% result would be OK. So for example, you could let a disability plot to a disabled person living outside the borough if there were no disabled applicants from within Barnet, even if other Barnet people were waiting. Similarly, you would not have to land an elderly Barnet person with an untamed jungle simply because he/she was the only Barnet person on the list.
(29) – this allows the Council to inspect the records, not to have a copy of them.

(30) – here ‘rent generated from the sub-lettings’ means just the rent for the land, excluding water and all other charges, subscriptions etc. There is no absolute way of working out that rent but it should be an amount that you can be sure would be spent on looking after the site.
(31) – see notes later about schedule 4
(32) – some of this is standard and some new:

(i) – a standard clause from our existing leases. There is a corresponding clause in the Federation’s model tenancy agreement requiring allotment holders to indemnify the society.
(ii) – public liability insurance would in any case be essential for all societies, regardless of this clause. £5m is generally regarded as the prudent minimum cover and you should review it regularly: £10m would be more future-proof.
(33) – insuring buildings owned by the Council and leased to the society is a typical requirement. Most policies e.g. those from the RHS and NSALG would also cover the contents e.g. trading stock, equipment etc.
(34) – societies should make sure their insurance is enough to cover the replacement value of the buildings and contents – in your interests and the Council’s.

(35) – this clause gives societies discretion as to whether they allow society members on allotments to keep the specified animals or not. Some societies may be happy to. Others may feel that the risk of nuisance or risk to health would make this unacceptable. If you do allow any of the specified animals to be kept, the keeper(s) must agree to the terms and conditions in this clause. Your society may want to consider additional conditions in some cases e.g. requiring beekeepers to be properly trained and to have the relevant insurance.
(36) – this requires our societies to comply with the Data Protection Act. We already have to, and this will continue anyway. The Federation will produce supplementary guidance on this.
(37) – this clause commits the society to doing its reasonable best to comply with any guidance on handling complaints agreed between the Council and the Federation. That guidance does not form part of the lease.
Clause 4 – the ‘right to quiet enjoyment’ is standard stuff and the ‘duty to keep the tenant informed’ is new and could be useful. Clause 4(5) commits the Council to carrying out the essential repairs listed in schedule 7 as soon as reasonable practicable and in any case no later than 2 years after that start date of the lease (not the date on which it is signed).
Clause 5 – is a mix of familiar and new. Particular points are:


(1) – the ‘avoidance of doubt’ section allows societies to keep existing heritage orchards and long term derelict areas as they are, without sub-letting them as allotments. Logically, such areas would be excluded from the calculation about occupancy of the site – clause 7.

(2) – if the Council wanted to build 10 storey flats right on  the boundary of the site which shut out the light, societies could object in the planning process. 


(3) – this is important for unincorporated associations where members of the management committee are personally responsible for the consequences of their decisions. The Council would not go after their personal assets if the society owed the Council money, only the assets of the society itself.

(4) – this is standard Allotment Act stuff, allowing the Council to terminate the lease if a society breaks the rules or goes bust or ceases to exist. The Allotment Act 1922 section 1(1) contains a clause permitting the Council or the tenant to terminate the lease at 12 months notice but legal views differ as to whether the Council could use this power direct, there being no clause to this effect in the lease. The Council’s policy intention in 2012 clearly appears to be that societies should have long term security of tenure.
Clause 6 – is largely self-explanatory. Going to the County Court is likely to be much cheaper than going to formal arbitration. The drafting of 6(i) has been changed but the meaning is the same.
Clause 7 – this test of the occupation of the site basically allows 6 years between the level of unoccupied plots going above 25% and the Council taking land away. Societies will need to take measures to keep their occupation rate up. Societies can also work together to help each other out by consolidating waiting lists or referring applicants on.
Clause 8 – means that the Council will aim to look favourably on granting a follow-on lease when this one expires, subject to policy at the time. The terms and conditions could be re-negotiated. 
Clause 10 [if present] – this formally ends the existing lease for existing leased sites.
Clause 11 [or 10] encroachment – clause 3(20) requires the society to take reasonable steps to prevent encroachment onto the site by your neighbours and to tell the Council if anyone tries to encroach. This clause 11 [or 10] helps to nail down who does what if a neighbour does encroach onto the site e.g. by extending their garden. The Council can do whatever it thinks appropriate to sort things out ​except that​ it must seek the society’s approval if it intends to do nothing or to sell the encroached land to the neighbour or to other folk.
Schedules 1 and 2 - are standard.

Schedule 3 – allows the Council to maintain existing ‘Pipes’ – defined as including cables, conduits etc – running across the site subject to agreeing details of the work with societies and providing compensation. The Council could also lay new ‘Pipes’ subject to the same conditions, if the society agrees.

Schedule 4 - annual return – this is relatively standard information to be supplied to the Council every year. If a society is an Industrial and Provident Society (or other incorporated body) and doesn’t have trustees, it would be sensible to include three of the elected officers under the ‘trustees’ heading.
Schedule 5 - the ‘minimum criteria for allotment society constitutions’ were largely drafted by the Federation. They are the basic minimum needed to ensure that the societies are organisations having a reasonable foundation and are democratically run, and to protect the public interest.

Schedule 6 – form of access licence – the purpose of this licence is to allow allotment societies to regulate and control private gates from the gardens of adjoining houses onto your allotment sites. Previously, the Council was theoretically responsible for this but little was ever done to control things. 
While it’s written in legalese, the basics are fairly straightforward:

-
only allotment holders who live next door to the site are entitled to have a private gate from their gardens, provided they have a licence. If they move house or give up their plot, their licence automatically ends;
-
the licence is personal to them and access is only for cultivating their plot;
-
the licence does not give them any permanent right of access;
-
the licence can be terminated by either party at any time by a written notice;

-
when the licence ends for whatever reason, the holder should remove the gate and reinstate the relevant part of the boundary. If they don’t, the society has the right to do it;
- 
each licence you issue should have attached to it a copy of the site plan which comes with your lease. The position of the relevant gate should be marked on it together with the number of the house it leads from;

-
the resident/allotment holder concerned must pay an annual fee for the licence. The Federation suggests an amount equal to the rent for 1 or 2 poles of land;

-
in the case of new gates, the society should also charge a set-up fee of (say) £50-100 to cover the cost of reinstating fences, if need be, when licences end. This fee might be returnable if licence holders reinstate the fence themselves. It would probably not be reasonable to charge the set-up fee to allotment holders who already have gates at the start of the lease.

Schedule 7 – schedule of condition – this is the description of the site at the time the lease starts together with work the Council needs to do for health and safety reasons. It needs to be accurate.

Schedule 8 – handling complaints – has been deleted following the change to clause 3(37).
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