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NOTES FOR A MODEL CONSTITUTION FOR AN ALLOTMENT SOCIETY

BEING A COMPANY LIMITED BY GUARANTEE

AND NOT BEING A CHARITY OR A COMMUNITY INTEREST COMPANY
These notes have been written to provide a plain explanation of the model Memorandum and Articles of Association (M&AA) for a company limited by guarantee being an allotment society.   The model has been developed by the Barnet Allotment Federation (BAF) for allotment societies in the London Borough of Barnet following their taking full responsibility from the Council for managing their allotment sites under a long lease.   These notes should be read in conjunction with the model Memorandum and Articles of Association.
These notes are not legal advice and do not purport to be comprehensive advice on how to run a company.   Company directors and officers require professional advice from accountants and sometimes lawyers merely to fulfill the requirements of company law.
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LEGAL STRUCTURE

Unincorporated
At the time of writing the majority of the allotment societies in the London Borough of Barnet are unincorporated associations which are using the model constitution previously published by BAF and available with accompanying notes at   http://www.barnetallotments.org.uk/self-management
That constitution is not suitable for societies which wish to gain the additional protection for their committee members which incorporation brings.   The principal reason for incorporation has been removed by the Council agreeing that any claims against a society under the new lease will be confined to the society’s assets.   This prevents it from pursuing individuals for restitution although this is still a possibility for other parties.   Hence the additional responsibilities and associated risks of the wider management role resulting from self management and a long lease are similar to those which societies are already used to managing.   Committee members may however still wish to have the greater protection which incorporation brings.
Incorporated
The principal advantage of incorporation is that it offers better protection to committee members because directors generally cannot be held personally liable for the debts of their company whereas they can be held liable as committee members of an unincorporated body.   The principal disadvantage is the requirement to send annual returns and accounts in specified formats to the regulator and, if required, to make tax returns to HMRC.  
Societies which wish to be incorporated have previously been recommended to use the model constitution for an Industrial and Provident Society (IPS) produced by the National Allotment Society (NAS).   Several societies in the London Borough of Barnet have been IPSs since their foundation many decades ago.   (Industrial and Provident Societies have been re-named by modern legislation as Co-operative Societies.)
At the time of writing several unincorporated societies are exploring the prospect of changing from their present structure to companies limited by guarantee (CLG).   This is the appropriate form of company structure for an allotment society.   The difference between CLGs and IPSs is that they have different regulators (Companies House or Financial Conduct Authority respectively) with slightly different law and regulation.   Modern legislation has brought about many similarities between the law and regulation of the two forms.   But companies of all forms are much more important to the economy than co-operative societies and, as a result, the development of law for companies gets much more attention.   Broadly, companies including CLGs are much better understood and much better supported than co-operative societies including IPSs.
In BAF's view, societies considering incorporation should consider carefully the pros and cons of doing so.   Unincorporated associations are free of the regulation and annual bureaucracy that goes with being incorporated, though they still have to register changes of trustee with the Land Registry, a complicated process, and their committee members are potentially open to claims from third parties (other than Barnet Council).   Incorporation removes these two disadvantages at the cost of submitting annual returns and accounts to the regulator and potentially dealing with corporation tax.   The balance of advantage and disadvantage may vary from society to society.
Community Interest Company
The status of being a Community Interest Company (CIC) is not an alternative to the CLG structure.   Like charity status (see below) it is something additional to being a CLG and like charity status it requires the observance of additional law and reporting to an additional regulator (the Regulator of Community Interest Companies).   The principal advantage of being a CIC is the “asset lock” which permanently prevents a CIC from distributing its assets except in tightly controlled circumstances.   Under the dissolution article in this model M&AA and in the constitution for unincorporated associations, on dissolution the society must apply its assets for the purpose for which they were acquired rather than being distributed to the members.   Although such articles can be altered, the Council’s lease specifically requires a constitutional prohibition on the distribution of allotment assets at any time including upon dissolution.   Becoming a CIC, like becoming a charity, is a one-way street that forever prevents the distribution of assets without a tight regulatory control designed to prevent private benefit.
Community Interest Companies may not use the suffix “Ltd” but must use “CIC”.   They must submit an annual report to the CIC Regulator on how they have served the community, which is in addition to the Companies House annual return (confirmation statement), report and accounts.
It is possible that some funders may in future restrict their grant giving to charities and CICs and this might make CIC status advantageous but it does not yet appear to be happening.   Overall, CIC status offers little advantage to allotment societies but does entail significant additional law, regulation and bureaucracy.   This model M&AA cannot be used to register as a CIC.   
BAF does not recommend allotment societies to register as a CIC but if circumstances change this model constitution could be amended to allow CIC registration.

IPSs cannot register as CICs but must first become CLGs.
Charity

This model M&AA is not charitable and cannot be used to register as a charity.   Like CIC status, becoming a charity is a one-way street permanently preventing asset distribution and incurring more law, another regulator (the Charity Commission) and additional bureaucracy.   Some grant givers confine their grants to registered charities but at present those which are most likely to assist allotment societies do not do this.   
BAF does not recommend societies to become charities but circumstances can change and this constitution could be altered at a later stage to become charitable if desired.   
An organisation cannot be both a charity and a CIC.
GENERAL
Basis of Draft

This model M&AA is based on the Charity Law Association's model, the best such model available, and adapted to the circumstances of allotment societies in the Borough of Barnet.   It has been arranged to follow the structure of the model constitution for unincorporated associations and to emulate that model wherever possible.   This will enable unincorporated associations to adapt to being CLGs with the minimum of changes to their habitual practice.   There are however some particular differences and these should be noted carefully.

Societies should also be aware that the Government has published its own set of model Articles for a CLG which is available at   http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/376833/model_articles_private_ltd_by_guarantee_after28April2013.doc
These model Articles can be adapted to suit the objects etc of any company.   While this model is tried and tested, the Articles do not include as much detail about governance procedures as the BAF model and would require society officers to be rather more familiar with the Companies Act in order to ensure that their rules and procedures comply with the law.   While this approach would allow societies to change their procedures more easily in response to changing circumstances, BAF considers it more practicable for most societies to stick to defined rules as in the BAF model and get things right, rather than drawing up their own rules from time to time at the risk of getting the legal details wrong.   Changing from the unincorporated constitution to Articles based on the Government model would also be more of a major step in terms of drawing up and observing a new set of procedures which are legally compliant.

After careful consideration of the two approaches, BAF's view is that the BAF model is the better way to ensure that newly incorporated societies continue to observe good governance practice while fulfilling their new legal responsibilities as an incorporated body.
Compliance with Law
There is no general statute governing unincorporated associations and little case law.   But for companies the situation is quite different.   The principal piece of legislation is the Companies Act 2006 which is about a thousand pages long.   Fortunately most of it will never be of interest to allotment societies registered as CLGs.   But it is very important that the chairman and secretary of an allotment association which is a CLG should become familiar with those parts of the Act which govern their regular activities.   Failure to do so will easily bring them into doing things which are not legally compliant and in some cases are criminal offences.   And it is always embarrassing to have a member of the society point out at the AGM that the chairman is in breach of the Companies Act, and any member can bring (and expect to win) a court case to require the society and its officers to obey the law.   Bear in mind that this model M&AA does not attempt to include all the relevant requirements of the Companies Act.
The Companies Act can be found at   http://www.legislation.gov.uk/ukpga/2006/46/contents
Important sections for allotment society officers to have read are:


Part 6
A company's registered office


Part 8
A company's members


Part 9
Exercise of members' rights


Part 10
A company's directors


Part 11
Derivative claims and proceedings by members


Part 12
Company secretaries


Part 13
Resolutions and meetings

Allotment society officers should also be familiar with the Small Business, Enterprise and Employment Act 2015 at   http://www.legislation.gov.uk/ukpga/2015/26/contents   and in particular:


Part 7
Companies: Transparency


Part 8
Company filing Requirements


Part 9
Directors’ Disqualification etc

The treasurer of an allotment society being a CLG must have or will need to acquire a working knowledge of the requirements of the Companies Act as it affects the keeping of financial records and the preparation and presentation of the financial accounts and the associated annual report.   He or she will usually be a qualified accountant or, at the least, be advised by one.   

Being financially very small organisations, all allotment societies may exempt themselves from an expensive audit.   But this M&AA requires an independent examination of the annual accounts, an important measure to safeguard the interests of committee and society members and to help ensure financial propriety.

Compliance with Lease
The Council’s lease requires societies to have certain things in their constitutions and these are incorporated in this model.
Separation of Powers

There is a clear separation of powers between the board of directors (equivalent to the committee in an unincorporated association) and the members.   The members appoint the directors, approve changes to the Articles and dissolve the society.   It is clear that the board has the executive power to run the society and is responsible for performance, including the setting of subscriptions and charges, appointing the officers and fixing their duties, appointing any president and vice presidents, and fixing the financial year.   The members are there to appoint the directors and hold them accountable for their performance.  
Governance and Management
By placing both responsibility and authority in the board the M&AA permits decisive and timely management to take place.   Of course a wise board will consult members especially on important issues but this need not delay or prevent decisions.   This M&AA requires the directors to account to the society’s members and submit themselves and their actions for validation through an election.   This protects the members’ right to appoint and control the managers of their society through a democratic process.   It is part of the checks and balances which ensure good governance of a society.
The Companies Act 2006 places some general duties on all directors and it is important that every director is aware of these legal requirements.   These can be found in Part 10, Chapter 2, sections 170 – 177 at   http://www.legislation.gov.uk/ukpga/2006/46/contents
These duties may be summarised as:

1
A general duty to act in good faith in the best interests of the company, for some matters even after ceasing to be a director.

2
A duty to act within the company’s constitution and exercise the powers only for the purposes for which they are given.
3
A duty to act in good faith to promote the success of the company specifically including:

(a)
The likely consequences of any decision in the long term.

(b)
The interests of the company's employees.

(c)
The need to foster the company's business relationships with suppliers, customers and others.

(d)
The impact of the company's operations on the community and the environment.

(e)
The desirability of the company maintaining a reputation for high standards of business conduct.

(f)
The need to act fairly as between members of the company.

4
A duty to exercise independent judgment.

5
A duty to exercise reasonable care, skill and diligence

6
A duty to avoid conflicts of interest - specific rules to prevent such a conflict are contained in the model M&AA.

7
A duty not to accept benefits from third parties.   For example it would be illegal to act as a director to favour a plot holder in exchange for a favour from that plot holder.

8
A duty to declare an interest in any proposed transaction or arrangement - specific rules to require such a declaration are contained in the model M&AA.
ADAPTING THE M&AA
This model can be used as it stands but societies are strongly advised to read it carefully alongside their existing constitutions to see what changes in practice this model M&AA would require and to consider whether they wish to make those changes to their activities.   The model can be modified to take into account existing practices.   But modification can easily lead to poor M&AAs which can cause problems rather than solve them.   Societies are advised to take advice from BAF if they want to make substantial amendments to this model.
ADOPTING THE M&AA
Societies which wish to adopt this M&AA should do so using the powers in their present constitution.   These usually require a general meeting of the members of the society to be called and a resolution to be passed.   The existing constitution and the proposed M&AA should be made available to all members with the notice of the meeting.   Some constitutions require a proportion of the votes cast for constitutional change to be larger than a simple majority.   The resolution to adopt this M&AA should include the words “to establish a company limited by guarantee having the proposed Memorandum and Articles of Association, to register as directors all members of the committee of the unincorporated association and nobody else, to transfer the assets, liabilities and members of this unincorporated association to the new company, and to dissolve this unincorporated association”.   Note that the act of changing an allotment society into a company is not a mere amendment to the existing constitution.   Legally it is the setting up of a new organisation (the company), the transfer of the business and the members, and the closing of the old organisation (the unincorporated association).
The BAF model constitution for an unincorporated association contains the following clause:

14.
Incorporation
14.1
The members at a general meeting may authorise the Committee to transfer the assets and liabilities of the Society to a limited company (including an Industrial and Provident Society) established within, the same as or similar to the Objects and of which the members of the Society will be entitled to be members.

14.2
On a transfer under clause 14.1 the Committee must ensure that all necessary steps are taken as to the transfer of land and other property and the novation of contracts of employment and transfer of pension rights.
The Council’s lease contains the following clause:
3(4)(ii)2
In the event of the Association becoming an incorporated Association then the Tenant may be permitted to assign the whole of the Property to such incorporated Association and vice versa. In the case of such a transfer to an incorporated association where the context so requires or admits references in this Lease to ‘the Association’ will be substituted by references to ‘the Tenant’
If your society becomes a company you should inform the Council in writing and send them a copy of the M&AA.

You would also need to apply to the Land Registry to change the registration of your allotment site(s) from the names of the previous trustees to the name of the new company.   This follows a similar process to that for changing trustees – outlined in the BAF paper Changing Trustees and Addresses at   http://www.barnetallotments.org.uk/self-management
PUBLISHING THE CONSTITUTION

All members of the CLG have the right to see the M&AA and have a copy of it.   It should be given to new members, and to every member when a change is made to the M&AA.   Alternatively it can be posted on the allotment site notice board and given out on demand, or published on the society’s website.   The registered M&AA is also freely available on the Companies House website.
REGISTERING THE COMPANY
1
Read through the Companies House procedure for registering a private limited company which is at   https://www.gov.uk/topic/company-registration-filing/starting-company   
2
Check that your proposed name is not already in use and whether it includes one of the sensitive words.   “Society” and “Association” are both sensitive words and your M&AA must comply with the requirements for their use as described in the Companies House procedure.   The terms of this M&AA should permit the use of these two words provided the rest of your proposed name is also permissible.
3
Call a general meeting under your present constitution and adopt the M&AA as described above.

4
Complete and submit the Companies House forms and pay the appropriate fee which is £40 for paper filing (recommended) and £13 for electronic filing.   Web filing is presently unavailable for companies limited by guarantee.   You will be required to send:
-
A completed form IN01 Application to Register a Company

-
A signed copy of the M&AA

-
An explanation of your conformance with the requirements to use the sensitive words “society” or “association”.   Read chapter 7 and annex A of the Companies House document Incorporation and Names available on the Companies House website at  https://www.gov.uk/government/publications/incorporation-and-names   and check that your Articles of Association include the specified clauses.   Refer to these clauses in your explanation.
-
A cheque for the fee payable to Companies House

In completing form IN01 you should note the following:
· Your society will be a private company limited by guarantee.
· Its registered office will be in the High Court jurisdiction of England and Wales.
· Your Articles are entirely bespoke and without restriction.
· You do not have to have a registered company secretary (but should have an appointed person to do these duties and who may have the title secretary).
· You must have a registered address for the company.
· Your directors may use the registered address as their service address (which means their private addresses will not appear on the public record).
5
Make yourselves familiar with the continuing Companies House requirements such as:

-
Registering changes to directors, secretaries and the registered office address.
-
Sending the annual return (confirmation statement) on time and with the annual fee – your company can be struck off for failure to send this promptly.
-
Sending the annual report and accounts – there are automatic financial penalties for failure to send on time.

-
Maintaining the statutory registers.   Companies House now offer an option for them to maintain these registers but this can have disadvantages such as private information appearing on the public record.

6
Inform the Council of your change of legal structure and send them a copy of the M&AA.
7
Change the registration of your allotment site lease(s) at the Land Registry into the name of the new company.

8
Inform your bank of the new company – they will tell you their requirements for the opening of a new account.

CORPORATION TAX

Registering a company will automatically be drawn to the attention of HMRC which should contact you.   But even if HMRC does not contact you it is essential that you contact them regarding your society registering with them for corporation tax within three months of starting to trade.   This does not mean that as a company your society will have to pay corporation tax.   HMRC publish an internal manual, the Business Income Manual (BIM) which explains their attitude to what constitutes trading and the resultant taxable profits.   The contents of BIM can be accessed at   https://www.gov.uk/hmrc-internal-manuals/business-income-manual   and the specific section most relevant to allotment societies is BIM 24240 which explains the meaning of “trade” at   https://www.gov.uk/hmrc-internal-manuals/business-income-manual/bim24240   which states:

Members’ clubs can take many forms, unincorporated associations, companies limited by guarantee without share capital and clubs incorporated with a share capital (see BIM24255 for specific guidance on members’ clubs having a share capital).

Provided that use of a company structure is simply a means of enabling the members to conduct the social or recreational objectives of a members’ club incorporation does not by itself make any surplus in a members’ club taxable as trade profits.

Your society should explore the rules surrounding “mutual trading” (that is a society trading with its own members) and the general exemption for mutual societies which do not distribute profit.   These rules can be found in the various sections of BIM 2400 at   https://www.gov.uk/hmrc-internal-manuals/business-income-manual/bim24000
Societies which derive a significant part of their income from sales to non members or from other outside sources such as interest on savings need to understand how this may bring them into the scope of corporation tax.   All of this tax information about trading by mutual societies applies equally to all types of allotment society whatever their legal structure.

Where a society’s accounts show that the corporation tax to be paid each year is consistently very low – as may well be the case for most allotment societies once profits from trading with members are excluded – then HMRC can exempt the society from the need to fill in annual corporation tax returns. This relieves most societies of a significant bureaucratic chore.

THE CONSTITUTION
MEMORANDUM OF ASSOCIATION

In the left hand column print the full name of each of the committee members of the existing unincorporated association and have each one sign in the right hand column.   Print the date at the end.   Do not change the format of this sheet which is a copy of the mandatory Companies House form.
ARTICLES OF ASSOCIATION


Name
The organisation can call itself “Association” rather than “Society” if it prefers but should have the word “Allotment” in its name.   If you choose to use “Association” or another word to describe your organisation you will have to replace the word “Society” in the relevant places.   Do not use automatic replacement but check each change.
1
Objects
The objects are deliberately written widely to allow the society to engage in managing allotments and related activities.   There is no requirement for a society to pursue all the objects but they are there for when you or your successors decide to spread your wings.

2
Powers
The powers of the society are very wide, allowing anything which is legal.   Some of these powers may not be needed at present but they are there in case they are required in future.   These powers may be used only for promoting the objects and it would be an illegal breach of trust to use the society’s funds to do things which are not in the objects.

3
Membership
In 3.3 membership is open to anyone, not just those holding an allotment.   This enables a society to pursue non allotment based activities within the objects.   But not every society will want to do that immediately and it would be entirely legitimate for a society to choose to confine new membership to plot holders.   If a society wished to automatically remove from membership plot holders who give up their allotments then the following words should be added at the end of 3.3 - “Membership is confined to those persons renting an allotment from the society and membership is automatically terminated when a member ceases to hold an allotment.”

In 3.4 the board may establish different types of membership which allows for organisations, children or families to become members as well as individual adults.   It also allows societies to clarify the membership status of joint tenants.   If a society has different classes of membership it is important that it establishes written rules for who may speak and vote for an organisation, joint tenants or family, how many votes joint tenants or a family may cast and who may cast them, and whether children have speaking and voting rights at general meetings of the members.   It is a good idea not to apply the word member to people who do not have attendance, speaking and voting rights at the AGM because they are not company members and describing them as members will cause misunderstanding.
3.7 provides for automatic cessation of membership if the subscription has not been paid.   Some unincorporated associations choose not to charge a membership fee.   This can sometimes lead to a situation where it may be unclear whether a person is a member or not.   In companies this matters and it is important that it is very clear who is a member and has voting rights.   Allotment societies which are companies are recommended to charge a separate annual membership fee which should appear as a separate item on the annual invoice to plot holders.

3.8 and 3.9 empower the board to refuse membership and remove a member.   In order to avoid legal action it is important that when using these powers the board acts reasonably, records its reasoning and observes the principles of natural justice or fairness, especially as denial of membership prevents that person from holding an allotment.

4
General Meetings (AGM and EGM)
 In 4.2 ordinary resolutions require a simple majority of more than 50% of the votes.   Special resolutions require more than a 75% majority of the votes.   Special resolutions are required by the Companies Act for a change of company name, amendments to the Articles of Association, changing the company’s legal structure to a different type of company from a CLG, and voluntary dissolution of the company.

In 4.3 decisions of the members can be made by written resolution rather than holding a meeting.   As with general meetings a notice must be sent to all members containing the proposed resolution.  The notice must specify how the member can submit his vote (which must be signed but can be submitted electronically) and state that votes must be received by the lapse date which must be 28 days from sending the notice.   Once cast a vote may not be rescinded and no votes received after the lapse date may be counted.   The proposal is passed as soon as the required number of votes is received.   The required number of votes is more than 50% of all members for ordinary resolutions and more than 75% for special resolutions.   Note that for written resolutions this means 50% and 75% of all members, not merely those who cast a vote.
In 4.4 the quorum has been deliberately set low.   Having large numbers of members turn up to general meetings is desirable but preventing decisions being made if not enough do so merely adds the problem of being unable to make decisions to the problem of member apathy.   The protection for societies and their members from foolish decisions by small unrepresentative groups at general meetings is contained in 4.1 which requires all resolutions at general meetings to be sent to members in advance and in 4.6 where the board must provide for proxy voting.   Large quorums do not protect democracy.   People turning up to meetings and voting do that.

In 4.6 all members have a right in company law to use a proxy.   A proxy is a person appointed by the member to attend a general meeting on the member’s behalf and to speak and vote on his behalf.   The member must appoint a proxy in writing on a document called a proxy form.   It is widely regarded as good practice to issue proxy forms to all members with the notice of the meeting and allotment societies are advised to do so.   There is a model proxy form attached to these notes.   Proxy forms must state:

The name and number of the society as registered at Companies House
Date, time and place of the meeting and whether it is an AGM or EGM

The proposal(s) being put to the meeting

Spaces for a cross to show “for” or “against” each proposal  1
The name, address and signature of the member

The name and address of the person being appointed as the proxy  2
The address to which the form must be returned

The time and date by when the form must be returned  3 
1  To prevent members voting twice (by proxy and in person at the meeting) it is a wise precaution to state on the notice of the meeting that votes at the meeting on the proxy issues will be counted only if the raised hand is holding an unused proxy form.   This is not strong security and it is less effective if e-mail distribution is used because of the ease of copying the form.   Alternatively, check each person as they enter the room of the general meeting against a membership list which shows which members have already voted.   Remind people who have already cast a proxy vote that they cannot vote again in person.   It is not necessary to check every person voting for every resolution but very close voting results should lead to a poll vote when each voter can be checked against the eligible voter list.
2  Proxy forms usually have the chairman of the meeting as the default proxy but members have the right to appoint their own proxy.   A proxy must vote as indicated on the form unless the member has left the voting preference blank in which case the proxy may cast the vote as he or she sees fit.
3  The deadline for the return of proxy forms can be at the meeting but before it commences for small organisations and simple decisions, or in advance of the meeting to allow time for counting the votes.   But the return deadline must not be more than 48 hours before the meeting starts.   
A model proxy form is attached to these notes.
4.7 contains a prohibition on the chairman casting a second vote in the event of a tie in the members’ voting.   Company law does not permit a chairman’s second vote in general meetings.   Thus any ordinary resolution which gains exactly 50% of the votes cast (75% for special resolutions) has failed to gain the necessary majority and is defeated.

4.8 prevents objections to particular persons voting at a meeting from being made after a meeting.

4.9 allows voting to be by a “show of hands” which is a simple uncounted display of those in favour and those against a proposal.   This works for non contentious items and small numbers of people, but where opinion is finely divided or there are large numbers present the chairman of the meeting or a small group of members may, under section 321 of the Companies Act 2006, ask for a counted or “poll” vote, usually by the voters keeping their hands in the air whilst this is done.   The small group is five members or 10% of the membership whichever is fewer.   But the wise chairman will always count the raised hands if there is any significant opposition to a proposal.
4.11 sets out the business for an AGM (Annual General Meeting).   
-
In 4.11(2) the report on the society’s activities since the last AGM must be approved by the board, signed on their behalf by the chairman and dated with the words “Approved by the Board on (date of the board approval)” before being sent to members with the notice of the meeting.   
-
In 4.11(3) the accounts for the previous financial year must be approved by the board and signed on their behalf by the treasurer before being sent to members with the notice of the meeting.   The independent examiner’s (or auditor’s) report must accompany the accounts and must have been signed and dated by him or her.  The accounts are not being approved by the members (who have no power to change them) but received by them.   A refusal to receive is usually taken as a vote of no confidence in the board.   The annual accounts must be prepared in accordance with the Companies Act and subsequent regulations and this is normally a job for a qualified accountant because of the complexity and the fact that the rules regularly change.
-
In 4.11(4) it is extremely unlikely that any allotment society would be statutorily required to have an audit (turnover exceeding £10.2m or assets exceeding £5.1m) which can only be done by a registered auditor and costs a great deal of money, typically more than the annual income of smaller allotment societies.   At an AGM the members are entitled to appoint an independent examiner for the next annual accounts but this should be confined to situations where there is a lack of confidence in the board’s accounts.  It makes for greater flexibility over the coming year if the board is left to make this appointment.   An independent examiner must not be a director or a connected person.   He or she must be independent of the board as his or her role is to examine the board’s accounts and tell the members that they are correct.   But the examiner can be a member of the society

-
4.11(6) leaves the board to determine the details of the election system.   There is no power in this M&AA for a postal vote which would override many other articles in the M&AA, but a proxy vote to be returned in advance of the AGM can be used for the same purpose.   All members must be invited to nominate themselves or other members for the election and those nominations must be sent to all members with the notice of the meeting.   There is no scope for nominations of surprise candidates at the AGM.   Any vacancies remaining may be filled by the board under 5.5.   It is a wise precaution for the board’s election officer to check that people nominated by others actually agree to being nominated.   If nominations are made on paper then they should require a signature of consent from the nominee.   If a society wants to circulate statements by candidates with the notice of the meeting it should set out rules for these which might be a maximum of 200 words and written in one paragraph with no graphic emphasis such as italic, bold or underlining.   This puts all candidates on the same footing.
-
4.11(7) allows the board to make other proposals for decision to the AGM and these should be circulated with the notice of the meeting.   They must however be confined to decisions which are made by the members – changing the Articles or winding up the society, both of which are special resolutions requiring 28 clear days notice and more than 75% approval.   However, a wise board and chairman may well use the opportunity afforded by the AGM to inform and consult the members about important issues, and allow members to express their views on any society matter which concerns them.   This can extend to having votes on any society issue but such votes are only an indicator to the board about the views of their members.   They have no legal force and do not bind the board’s subsequent actions.   Those members who turn up to AGMs may not control the management of the society except through the election of the board.
4.12 allows the board to call an EGM (Extraordinary General Meeting) most commonly to make changes to the Articles or to consult about novel situations (such as taking a long lease with full responsibility from the Council).   But EGMs can also be demanded by groups of the members, most commonly when they are very dissatisfied with the performance of the board and are proposing to remove some or all of the directors.   This article requires 5% of the total members to sign a demand for an EGM and this number can be reduced in these Articles but it may not be increased above 10% without being void under the Companies Act.   The number needs to be small enough to be easily attainable when there is widespread dissatisfaction and large enough to prevent a very small number of vexatious members being a nuisance.   The details of general meetings called at the request of the members are governed by the Companies Act.
5
Board of Directors
In 5.3 the board is set to consist of eight elected members and two selected (co-opted) members, the former being appointed by the members and the latter by the board.   These numbers can be varied in these Articles but the essential question to ask is “How many people does it take to do this job?”   Places for selected directors do not necessarily have to be filled and are commonly used to bring in good people who have recently arrived or to replace an officer such as a treasurer following an unexpected resignation.
5.4 and 5.7 require all directors to stand down at every AGM.   Alternatively this can be written to require only a proportion of the elected directors to stand down at each AGM.   If that is required the following should be substituted:
5.4
At each AGM one third or the number nearest one third of the places for elected directors shall be vacated.   
The elected directors to retire shall be those who have been longest in office since their last election.   As between directors of equal seniority the directors to retire shall, in the absence of agreement, be selected from among them by lot.   

5.5 prevents a member from being a director indefinitely and sets a nominal maximum five year term of continuous service followed by a minimum of one year off the board before any return.   The five year and one year periods can be altered in these Articles if required.   The five year period can be extended in practice if the board wishes to co-opt the person concerned as a selected director.   The purpose of this enforced break of service is to enable individual directors to review how they may best serve their societies, to help move “dead wood” out of a board, and to cause directors to recognise that they will be in those jobs for a limited period of time and must therefore make progress and must think about developing new people for board succession.   With regular turnover and a limit on the service period more people are likely to be willing to serve their society.   This sub article does not prevent people from serving their societies in other ways or returning to the board at a later date.   The limitation on continuous service is widely regarded as good governance practice.   But if it is not wanted this sub article can be deleted and subsequent sub articles re-numbered.
5.8(2) automatically removes a director if he or she misses three consecutive meetings.   If a director is not attending the meetings he or she is not doing the job and automatic removal creates a vacancy into which the board can co-opt a replacement.   It is possible that a director may be forced to miss three meetings by important events in his or her life and if the board considers that person of exceptional value to the board then it can co-opt him or her back into the place so recently vacated.
5.8(4) prevents the last two directors legally resigning until they have taken the minimal step of co-opting their replacements.   Directors cannot create a mess and then just walk away.

5.8(5) empowers the board to remove a director who is not performing properly.   This power can only be exercised with the agreement of all other directors.   A simple majority or even unanimity amongst those at a particular meeting is insufficient.   This should be used with careful reasoning, recording the reasons and observing the principles of natural justice or fairness if a legal challenge is to be avoided.
6
Board Proceedings
6.2 sets the quorum at three directors.   If a board has the problem of getting more than this number together it should address the problem and not add to its difficulties by being unable to make decisions.   
7
Board Powers
Under 7.1 the board may appoint a company secretary but this is no longer compulsory for private companies such as CLGs.   However it is important that the board appoint someone with the duties normally carried out by a company secretary.   These include:

· Issuing the agenda and papers and producing the minutes for board meetings.
· Issuing the notices and papers and producing the minutes for general meetings.
· Booking the room for meetings and arranging such matters as refreshments.
· Ensuring (with the chairman and the treasurer) that a timetable is produced for preparing, approving and signing the annual report and accounts.
· Familiarising him or herself with the processes of Companies House and their website.   He or she should file electronically where possible as this is considerably cheaper than filing on paper.

· Sending in good time to Companies House the annual return, report and accounts, changes to directors and their details, changes to secretaries and their details, changes to the registered office address, changes to the Articles, updating of any registers maintained by Companies House, etc.   This is important because there are automatic financial penalties for late filing of some documents and in some cases failure to file is a criminal offence.

· Dealing with communications from Companies House.

· Advising the board on legal compliance, especially with respect to company law.   The company secretary should be familiar with the Companies Act 2006 and the more recent Small Business, Enterprise and Employment Act 2015 which amended the company secretarial role in many ways.  
· Ensuring that the company’s stationery, website, e-mails and faxes display the required information.

· Ensuring that the company and its directors, officers and volunteers are adequately insured.
In 7.2 societies are advised always to have a deputy chairman as well as a chairman.   The best time to argue over who will deputise for the chairman is not when he or she fails to turn up and no-one is chairing the meeting.   Allotment societies usually also have a treasurer and a secretary.   All executive officers of the society should have a written job description so that everyone knows what is expected.   BAF publishes an advice paper titled Role Descriptions which is available at http://www.barnetallotments.org.uk/self-management
7.4 is particularly important in societies which have non allotment based activities as it allows the board to appoint a committee with a written remit to carry out the day-to-day management of the allotment site.   This sub article allows for the committee to be elected by the plot holders whilst remaining accountable to the board.  Committees can also be useful as a means of managing a large but temporary project.
8
Benefits and Conflicts
8.1 prohibits any asset properly belonging to the society from being diverted to any purpose which is not in the objects.   Any person or persons who caused any asset to be diverted to another purpose would be personally liable to make restitution to the society, notwithstanding any decision by the board.   It should be noted that the board does not have the power to make decisions which are excluded by this M&AA.
8.2 and 8.3 set out the very limited circumstances in which directors may receive material benefit from the society and are there to ensure high standards of propriety.   
Directors should be aware of the requirements in 8.4 when making decisions about benefits and should record in their minutes that the board followed these rules.
9
Property and Funds
9.1 requires two signatures on every payment which is a requirement of the Council’s lease and is a basic anti-fraud measure.  Ensure that all bank accounts are in the name of the society exactly as it appears on the certificate of incorporation as many funders require this.
10
Records and Accounts
In 10.1(1) from June 2016 the Annual Return to Companies House is being superseded by the Confirmation Statement in which the company must check and confirm the information held by Companies House.   

In 10.3(5) from April 2016 all companies must keep a Register of People with Significant Control.   This is designed to reveal any persons or organisations who effectively control more than 25% of the member’s votes of a company.   It would be quite extraordinary if in any allotment society in which all the plot holders are members there was anyone who met this test.   Where this is the case the register must contain the words “The company knows or has reasonable cause to believe that there is no registrable person or registrable relevant legal entity in relation to the company.”
10.4 establishes the right of a director to access any of the society’s information held by the society or its officers for the purposes of carrying out his or her role as a director.   It does not allow directors to access personal information about an individual because they happen to be a nosey neighbour of that individual.
11
Limited Liability

This is the legally required statement which makes this company a limited one so that the members do not have unlimited liability.
12
Guarantee

This is the legally required statement which determines the limit of the members’ guarantee.
13
Notices
Notices referred to in article 13 are notices announcing general meetings of the society’s members and board meetings of the directors and the papers for these meetings.   These rules do not apply to rent demand or other letters, e-mails or newsletters unless they contain notices of such meetings.
14
Amendment

This is a simple re-statement of the powers inherent in company law.

15
Transfer

Article 15 simply confirms the society’s power to change its structure in the future if circumstances change.
16
Dissolution
Article 16 allows the members to wind up their society, usually on the recommendation of the board, and transfer the residual assets to another body for similar purposes.   This would be used if the society was going to merge with another nearby allotment society.   This article debars the members from receiving the residual assets.   This article is required by the Council’s lease and to change it would be a serious breach of trust possibly leading to financial penalties falling on the directors and members.

17
Interpretation
17.1 excludes reference to the Companies Act model Articles which would be inappropriate for an allotment society which uses the BAF model M&AA and 17.2 defines many of the technical terms.   17.3 enables the society to rely on the Companies Act for definitions not shown in the Interpretation and 17.4 enables the society to have the benefit of later legislation without amending the Articles.

APPENDIX A – AGM NOTICE

Attached to these notes is a model AGM notice.   Please note that the items highlighted in yellow are to be completed by the society before the forms are circulated.   This form can be adapted to the circumstances of particular general meetings.   
It is sometimes quite helpful to send a covering letter from the chairman encouraging members to play their part in the society’s good governance by turning up to the meeting or at least returning a proxy form.   The letter can also tell members of any other activities which are taking place before or after the general meeting such as a talk, a debate on a matter of interest or a question and answer session as such activities will encourage members to attend what might otherwise appear to be a short and boring routine meeting.   

The letter can also remind members that the society’s Articles of Association preclude voting on any other business put to the general meeting which has not been stated on the notice of the meeting.   Questions and debate are fine but decisions may not be made which have not been notified to all the members in advance of the meeting.   Of course the wise chairman may well decide to ask for a show of hands from the members on a hot topic so that the directors can gauge the opinion of the members to inform their later debates.
APPENDIX B - PROXY FORM
Attached to these notes is a model proxy form.   Please note that the items highlighted in yellow are to be completed by the society before the forms are circulated.   This form can be adapted to the circumstances of particular general meetings.
 (Registered name of allotment society) LIMITED
COMPANY NUMBER (Registered Company Number)
THE COMPANIES ACTS 1948 to 2006

SECOND ANNUAL GENERAL MEETING

to be held at (full address including post code)
on (day, date, month and year) at (time)
Notice is hereby given that the second Annual General Meeting of (Registered name of allotment society) Limited is to be held at (full address including post code) on (day, date, month and year) at (time) for the purpose of conducting the following business:

1
To approve the minutes of the first AGM held on (date, month and year)
2
To receive the Directors’ Report and Accounts for the year ended (date, month and year)
3
To resolve to not have an audit and to re-appoint (name) as the independent examiner and delegate to the Board to fix any remuneration.
4
To elect candidates as elected Directors of the Board

5
(List any other items the Board has decided to include for decision)
Signed (date, month and year)
(signature)
(name), Secretary

By Order of the Board

Notes to Members

· Any member may appoint a proxy who need not be a member of the Company and a proxy form is enclosed with this notice.   If you are unable to attend the meeting please use this form to cast your votes.   Please note that it must be fully completed in accordance with the instructions and delivered by the stated deadline or it will be discarded.   

· As these are ordinary resolutions a simple majority (more than 50%) of the votes cast is required.  (If required:  Resolution xx is a special resolution requiring more than 75% of the votes cast.)    (Option: Voting will be by displaying an unused proxy form so it is essential that you bring it to the AGM if you intend to vote there.)   The quorum is three.   

· Enclosed are 

· A proxy form

· The minutes of the first AGM held on (date, month and year)
· The Directors’ Report and Accounts for the year ended (date, month and year)
(or alternatively)
The Directors’ Report and Accounts for the year ended (date, month and year) are available on the website at (address of website page).   If you want a paper copy please telephone (name) on (telephone number) and a copy will be posted to you.        

· Details of the candidates standing for election (Note:  if an election is to be competitive it will be helpful to the members if each candidate supplies 200 words maximum about his relevant background, experience with the company and intentions for the future of the company in the form of a single paragraph without any graphic emphasis such as bold or underlining.)
Registered Office: (full postal address of the company’s registered office)
(Registered name of allotment society) LIMITED
COMPANY NUMBER (Registered Company Number)
THE COMPANIES ACTS 1948 to 2006

SECOND ANNUAL GENERAL MEETING

to be held at (full address including post code)
on (day, date, month and year) at (time)
PROXY VOTING FORM

In accordance with section 324 and 324A of the Companies Act 2006, a member of the company is entitled to appoint another person as his proxy to exercise all or any of his rights to attend, to speak and to vote at a meeting of the company and, if directed by this form, a proxy must vote in accordance with the member’s instructions.
To be valid you must complete all parts.   Please use BLOCK CAPITALS.

I (name) 


of (address including postcode) 



being a member of the above named Company hereby appoint (name) (Chair of the Board) or, failing (insert “him” or “her”), (name) (Company Secretary) 
OR (complete this next part only if you intend to appoint your own proxy instead of the society’s proxy)
(name of proxy) 


of (address including postcode) 



as my proxy to vote for me on my behalf at the Annual General Meeting of the Company to be held on (day, date, month and year) and at any adjournment thereof.
Signed 

this (date) 
 day of (month) 
 20 
 (year)

Please mark an “X” in either the “FOR” or the “AGAINST” box.

If not otherwise instructed the proxy will vote as he thinks fit.

RESOLUTION
FOR
AGAINST
	1
	To approve the minutes of the first AGM 

held on (day, date, month and year)

	
	

	2
	To receive the Directors’ Report and Accounts 

for the year ended ( date, month and year)

	
	

	3
	To resolve to not have an audit and to re-appoint (name) as the 
independent examiner and delegate to the Board to fix any remuneration


	
	


Continued overleaf

Continued from previous page

(Name of Voting Member) 


RESOLUTION

4
To elect nominated candidates as elected Directors of the Board.

You may vote for a maximum of (insert number of vacant elected Board places) candidates only.
If you vote for more than this number your vote will not be counted.


FOR
AGAINST

	(name of first candidate in alphabetical order)
	
	

	(name)
	
	

	(name)
	
	

	(name)
	
	

	(name)
	
	

	(name)
	
	

	(name)
	
	

	(name)
	
	

	(name)
	
	

	(name)
	
	


Please return this proxy voting form to (name), Secretary (or alternative officer and title) of (Name of Company), at (full postal address including post code to where the form must be returned) or (after signing and scanning) by e-mail to (e-mail address) by (time, day, date, month and year which must not be more than 48 hours before the meeting).

Registered Office: (full postal address of the company’s registered office)
1

