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This advice has been issued to assist the allotment societies in the London Borough of Barnet to successfully manage their allotment sites under the Council’s self management regime.   
Many allotment sites in the Borough of Barnet have private gates which allow adjacent householders who are also allotment plot tenants to access the allotment site without having a long walk to the site’s main gate.   Even if your site has no private gates now, if your site’s boundary is adjacent to private houses then it is likely that at some point your society will be asked to allow a private gate.
In the past the issue of private gates was sometimes inadequately managed, with tenants creating their own gates, sometimes without anybody’s permission and sometimes cutting through a society’s fence to do so.   Licence agreements have generally been absent and in a few cases there is now legal uncertainty about the householder’s right as a result.   This situation can lead to houses being sold and the new householders not being allotment tenants but demanding to be allowed to continue accessing the allotment site, a “right” purchased with the house.   This can result in sites being used for dog walking or playing by children and is an obvious security threat, both to the society and the householder.
For every private gate of an allotment holder the current lease requires allotment societies to re-issue a licence.   The requirement in the lease is in clause 3(18) and that is reproduced at the end of this paper.   The form of the licence is part of the new lease and it too is at the end of this paper.   
On a very small number of sites there are private gates which exist for good reasons but not for allowing a householder to pass through his own fence for the purpose of working his own plot.   The leases on these sites should allow for these situations.

Every society should consider its policy towards private gates.   
To Allow or Not to Allow Gates

Societies may decide to allow or not to allow private gates.   Just because the Council’s lease specifies the mechanism does not mean that you must permit gates.   There is no doubt that private gates can generate problems which take time and can sometimes cost money to resolve.   On the other hand it is a reasonable aspiration for a plot holder to want to step from his own garden to the site where he has an allotment plot rather than walk the long way round to the main gate which in some cases is as much as half a mile.   If you do issue licences for private gates you are not obliged to continue doing so and can terminate any or all of them at annual renewal, or at any time if the plot holder is breaching the terms of the licence.   A licence is a temporary permission, not a permanent right.
Who Installs and Removes the Gate
Your lease will show with T marks on the site plan which site boundaries your society is responsible for fencing and which not.   Generally householders whose property is adjacent to allotment sites are responsible for the boundary fence but not always.   Where the householder is responsible for the fence it is probably best to leave him to install and remove the gate.   Householders are generally even more security conscious than allotment societies and are likely to make a proper job of the installation.   Where the society is responsible for the fence you should manage the gate installation and removal as there is considerable scope for weakening the fence if the work is not done well.
Charges for Gates

There are costs associated with private gates and you may take the view that these should be paid by the gate user rather than the society’s members as a whole.   These costs may include administration, installing a gate, repairing it, fixing it shut or removing it when the householder ceases to be a tenant of the society, and dealing with the next non-tenant householder if he refuses to fix the gate shut and persists in trespassing on the allotment site.
The lease specifies the terms of the licence which requires two types of charge to be made to plot holders for the privilege of having a private gate license.   These are an initial fee when the licence is granted and an annual licence fee after that when the licence is renewed.   Charges may be for fixed sums of money or they may be related to the cost of renting an allotment.   For example your society may decide to charge (say) a flat rate of £25 for a new gate installation where the householder installs it.   Where the society installs the gate it should charge at least the cost of the installation and the estimated cost of removal at a future date.   In addition the society must make at least a nominal annual charge to give effect to the licence.   This could be a flat rate or tied to the pole rental charge so that it rises automatically as rents increase.   For example the annual charge could be the same cost as renting (say) two or three poles of land, so if your society is presently charging £9 per pole then you could have an annual gate charge of £18 or £27 which would be levied on the annual rent invoice.   If you have a dozen gates on your site this income will help compensate for the administration and costs of dealing with private gates and their problems.
So that the arrangements are perceived as being reasonable and fair, you are recommended (a) not to charge an initial fee to established users of existing gates but to levy that only for new gates and (b) to charge all new and all existing private gate users the same annual fee.

Dealing with Trespass 
No person is entitled to trespass on a neighbour’s land just because he has a gate in his garden fence or because his predecessor held an allotment and a licence to have a gate.   When a householder sells his house or gives up his allotment he gives up his licence automatically.   It cannot be passed to the new householder as a property right.   If a householder persists in using a gate to trespass on the allotment site it is important that your society puts a stop to this.   Otherwise the trespasser may eventually be able to claim and register a property right of access as a result of regular use over a long period of time.   The new lease requires your society to prevent this from happening.   It may be enough to explain to the householder that the lease does not permit the society to allow him further access.   The Council may be willing to assist you to stop this trespass but you should not rely on its assistance.   
Fixing a Gate Shut
If a householder who is not an allotment tenant refuses to fix a gate permanently shut where this gate and the fence are his property despite your best efforts to persuade him, then you may do so.   But you should be careful not to damage his fence or gate.   Fixing the gate shut with a chain and padlock or a flexible cycle lock may be the best solution because it does nothing to the gate or posts.   Alternately, if the gate and its posts are wooden then it can be fixed shut with screws or a sheet of plywood might be fixed across the gate opening and screwed to the gate posts.   The house holder might claim you have damaged his gate and threaten legal action.   If you have been careful not to cause real damage this is a hollow threat.   If the householder strongly objects or removes your fixings you can install your own posts and length of fence on allotment land so as to block the access opening.   Even if this is on a boundary which you have no liability to fence you are still entitled to install such a fence on your own land if you wish.   If the householder removes or cuts through your fence he is committing criminal damage and it is time for the police or at least a lawyer’s letter.
Garden Extensions
Sometimes a householder who rents the allotment plot immediately adjacent to his garden fence will remove his fence entirely.   He may then turn his allotment or part of it into a garden extension laid to lawn and incorporating a fish pond, or a play area for his children complete with swings and slides.   The next stage is to grow a hedge or install a fence around the encroached area so that it becomes part of his private garden.   All of this can proceed in small steps so that it is not obvious when his actions become encroachment in the legal sense.   Left unchallenged this may become a property right which permanently excludes the society from its own land.   
The lease requires societies to prevent this happening and to report any attempt at encroachment to the Council.   But you should not rely on the Council to do anything.   Societies are advised to make it their policy not to rent to a neighbouring householder the allotment adjacent to his fence.   This prevents most encroachment. 
Keeping boundary lines clear and not allowing land next to boundaries to become derelict or overgrown can also help to make encroachments more obvious and easier to spot.
Andrew Brown, BAF Support Officer

PRIVATE GATES CLAUSE IN THE COUNCIL’S LEASE
3.
THE Tenant hereby covenants with the Corporation as follows:-


(18)
Not to grant or purport to grant any right interest licence or easement in or over the Property except the Tenant may grant individual access licences to residents of properties who (i) have gates to their properties forming part of the boundaries to the Property and (ii) have existing Allotment Garden tenancies at the Property at the date hereof or have a subletting of an Allotment Garden granted pursuant to Clause 3 (4)(ii)2. The access licences will be for the purpose of such residents gaining access to and egress from their respective Allotment Gardens comprised within the Property. The form of licence will be substantially in the form contained in Schedule 6 or as otherwise may be agreed between the Corporation and the Tenant 
FORM OF LICENCE IN THE COUNCIL’S LEASE 
THIS LICENCE is made on the
   day of 

                 
        
     20[  ]
BETWEEN: [   name of allotment society  ] of [   address of allotment society   ]
(hereinafter called “ the Licensor  “)  (1) and  [  name(s) of allotment holder(s)    ] of

[    address of allotment holder(s)   ]  ( hereinafter called 'the Licensee(s)') (2)  

 1.
DEFINITIONS

1.1
‘the Allotment’ means the land situate and known as [                                                     ] in the London Borough of Barnet as edged in red on the Plan

1.2
'the Commencement Date' means [date on which licence is to start]


1.3
‘the Gate’ means the pedestrian gate installed on the boundary shown marked ‘A’ on the Plan
1.4
‘the Plan’ means the plan attached to this Licence

1.5
‘the Plot’ means Plot number [ ] and/or any other plot(s) of the Allotment which are now or may at any time be allocated to the Licensee(s) 

1.6
‘the Licence Fee’ means [                    ] per annum or after the first 12 months from the Commencement Date such yearly licence fee from time to time as the Licensor shall impose

1.8
‘the Initial Fee’ means such fee as the licensor may impose for the initial granting of this licence.

2
WHEREAS:-

2.1
The Licensor is the leaseholder of the Allotment 

2.3
It has been agreed between the Licensor and the Licensee(s) that in consideration of the Initial Fee and Licence Fee the Licensor shall grant to the Licensee(s) the permission hereinafter described
NOW THIS DEED WITNESSETH AS FOLLOWS:-

A. The Licensor permits the Licensee(s) to use the Gate from the Commencement Date for the purpose of access on foot only over and along such parts or parts of the Allotment as are designated or used as footpaths or roadways for the purpose of access to and egress from the Plot in order to cultivate the Plot and for no other purpose

B. The permission conferred by this Licence is exercisable by the Licensee(s) and is personal to and for the benefit of the Licensee(s) only 

C. Upon the Licensee(s) ceasing to have an interest in the Plot or ceasing to reside at the Licensee’s address above mentioned this Licence shall automatically determine and be at an end save in respect of any outstanding liability of the Licensee(s) under the terms of this Licence.

3.
LICENSEE(S)’S OBLIGATIONS
The Licensee(s) agree(s):
3.1
to pay the Initial Fee on or before the Commencement Date

3.2
to pay the Licence Fee in advance on the [   ] day of [     ] in every year the . first such payment or a proportionate part for the period [         ] to [          ] to be made on the date thereof.

3.2
to maintain and keep the Gate and gate posts in good repair;

3.3
to indemnify and keep indemnified respectively the Licensor and the London Borough of Barnet (being the freehold owner of the Allotment) from and against all actions, claims, demands, losses and liability in respect of the use of the permission herein given or  any breach of this Licence whatsoever;
3.4
to notify the Licensor on the Licensee(s)’s sale or transfer of the Property
3.5
not to assign the benefit of this Licence;  

3.6
not to do permit or allow to be done any damage to any aspect of the Gate and as soon as reasonably practicable to repair any damage which may be caused to the Gate and gate posts;

3.7
not to obstruct the Gate or permit or suffer anyone at the Property to expressly or impliedly with his permission or under his control to do so
3.8
not to register the benefit of this Licence at the Land Registry or send this Licence or any copy of it to the Land Registry nor to claim or purport to possess any other right of access between the Property and the Allotment whether in common law or otherwise

3.9   
at the determination of this Licence the Licensee(s) if required by the Licensor shall immediately remove the Gate and shall reinstate such relevant part of the boundary at the Licensee(s)’s own cost and in all respects to the satisfaction of the Licensor 

3.10
in the event that the Licensee(s) fail to comply with 3.9 above, the Licensor shall have the right to remove the gate and reinstate the relevant part of the boundary 

4.
DETERMINATION
4.1 This Licence may be determined by the Licensor forthwith by notice to the Licensee(s) upon any breach of any provisions of this Licence  
4.2 This Licence may be determined at any time by a written notice served by either party on the other and such notice shall be without prejudice to the liability of the Licensee(s) under this Licence up to the date of expiry of the notice and to the rights of the Licensor.
5.
NOTICES


5.1
Any notice or document shall be deemed to be sufficiently served:

(a)
24 hours after being sent by electronic means or delivered by hand to the relevant address,   
(b)
three clear days after being sent by first class post to that address,  
(c)
four clear days after being sent by second class post or overseas post to that address,  
(d)
on being handed to the member or its authorised representative personally or, if earlier,

(e)
as soon as the member acknowledges actual receipt.
5.2
Any notice or document shall also be sufficiently served on the Licensee(s) by addressing the same to the Property and any notice or document shall be served on the Licensor by addressing the same to [                           ]or such other address as maybe notified to the Licensee(s) from time to time.

6.
COSTS

Each party will bear their own legal and surveyors costs arising from this Deed.
IN WITNESS whereof the parties have signed this deed the day and year first before written

SIGNED AS A DEED by the said
)

[    licensee(s)    ] in the 

)

presence of:-

witness
)
SIGNED AS A DEED  

)

on behalf of the Licensor 

)

[ authorised signatory ]

)
Dated                                                     

[XXXXXXXXXXXXXXXXXXXXXXXXXX]
- and -

[ XXXXXXXXXXXXXXXXXXXXXXXXX]
__________________________________

L ICENCE
Use of gate – [               ] Allotment Gardens

Address of property –   [                          ]
________________________________​​​__
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