BARNET FEDERATION OF ALLOTMENT AND HORTICULTURAL SOCIETIES

Note: this checklist was produced in June 2013 to give guidance to allotment societies in Barnet about the stage of moving to self-management reached at that particular time. It does however indicate some issues which may crop up for societies in other boroughs in similar circumstances.
SELF MANAGEMENT CHECKLIST – Advice for Allotment Societies
June 2013
rev September 2017
This checklist replaces the last edition of this paper “Self Management Checklist” which was produced in March 2013.   Various papers published by BFAHS are referred to in this paper and these are available at  http://www.barnetallotments.org.uk/self-management
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PROGRESS
· The Council has promised that every society which opts for self management and engages constructively with the process will not be sent rent invoices for the year commencing 1 April 2013.

· Every allotment society has opted in principle for self management.

· Brook Farm received its lease in February 2012 and East Finchley in January 2013.   Gordon Road and Nethercourt Avenue have now been signed and are back-dated to 1 October 2012.

· All other societies will have their leases back-dated to 1 April 2013.

· All sites have had the site survey visit.

· Draft leases are sometimes being issued without the site condition schedule and can therefore be accepted only in principle.
· Compared to previously, in the last couple of months the Council seems to have been producing a great deal and two thirds of the societies now have their draft leases.

LEASE NEGOTIATION

· Emphasise your wish to become self managing.

· Maintain a dialogue with the Council so that they cannot think you are being negative about the process leading to self management.

· Respond promptly to the Council’s communications so that you cannot be seen to cause delay.

· Be realistic about what repairs you want the Council to do.   Set your priorities and be clear about what really must be done.   Bear in mind that in principle the Council will do only statutory compliance and health and safety works.
BY NOW

By now your society should have done the following things:
· Considered the risks attached to taking the new lease – see the BFAHS risk management paper on the website.
· Considered the economics of managing your site under the new lease including the liabilities you are taking on, the potential income and your long term financial planning – see the BFAHS financial planning and management papers on the website.
· Informed the Council that you are opting for self management.
· Adopted a new constitution or modified your existing constitution as necessary to comply with the Council’s schedule of requirements – see the BFAHS website and Appendix A at the end of this paper for details.   The Council’s solicitor will ask for a copy of your constitution.

· Paid to the Council all rent for the period ending 31 March 2012 (with the exception of Brook Farm, East Finchley, Gordon Road and Nethercourt Avenue  which have paid to earlier dates by agreement).

· Collected the rent for the 2013 season – but see the note under Invoices and Agreements below.   

BEFORE THE DRAFT LEASE ARRIVES
Land Reclamation
Six societies are intending to reclaim unused statutory allotment land which used to be part of their sites.   These sites are Byng Road, Cool Oak Lane, Dollis Valley, Halliwick, Whetstone Stray and Wise Lane.   If not already done, these societies should write to the Council now to let them know of this intention so that this land can be incorporated into the lease plan.   If the Council fail to include the land on the draft lease plan ask why.   If they claim that the land was formally taken out of allotment use, ask for a copy of the letters to and from the Secretary of State obtaining the necessary statutory permission for this action.
WHEN THE DRAFT LEASE ARRIVES
When your draft lease arrives please forward the e-mail with its attachments to BFAHS so that the Federation  can monitor what the Council is doing.   He also reviews the documents and so far has found changes are needed to all of them.
You should carefully check the documents in accordance with the BFAHS paper Lease Action Points which was e-mailed to all societies on 19 April 2013.   The sequence of events more recently agreed with the Council is as follows:
· The Council sends you by e-mail what they believe to be the final text of the lease and associated documents.
· You check the text and let them have any final amendments promptly.
· They send two copies of the final bound paper version of the lease package to you by post for signature.   You should check the text again so that you are certain it is what you agreed.   Even if invited you should not attend any meeting to sign the lease.   
· You obtain the signatures of your trustees and witnesses and post both copies back to the Council.
· They sign and seal one copy and post it to you.
Decision Making

Generally it is a committee decision whether to sign the new lease or not but check your constitution for confirmation of the powers of the committee.   If a decision on a lease is a matter specifically reserved in your constitution for the members, then your committee must call a general meeting of the members to approve the signing of the new lease.   In this case the consultation described below would accompany the notice calling the meeting.   Or your committee may decide to consult now and call a general meeting of the members when the condition schedule is available.
Consultation
Even if the new lease is a matter for committee decision, societies may wish to consult their members as a whole because self management will impact on all of them.   Obviously any consultation will have to be completed before the committee meets and the responses collated for the committee.   Also, the Council would reasonably expect your decision within a month of sending you the draft, so there is a need not to delay consultation.   The Finchley Horticultural Society circulated a paper to its plot holders describing the changes the new lease will bring about, offering to send the draft lease to any member who requested it (and there was a copy in the society’s meeting room), and asking for responses within two weeks.   That paper is available from the society on request.
Committee Action
For most societies it is a committee decision to sign the new lease or not and, as it is an important and long term decision, all committee members should read and think about the draft lease and any comments received from plot holders before meeting to discuss the lease and make their decision.   The committee’s decision will, of course, be a decision of principle pending agreeing the site survey and condition report, the Council’s offer to carry out remedial works and other outstanding matters.   

As well as agreeing the lease in principle the Committee will need to confirm the details of the three trustees whose names appear on the lease if you have not already done so.   Committees are advised to make a decision that the three trustees for the purposes of the lease will be three specific officers of the committee, for example, the chairman, the vice chairman and the secretary.   By appointing the trustees ex officio the committee need not make decisions about trustees in future when officers change.   Instead, the role of trustee becomes part of the function of the specified officer posts and the Secretary or other relevant officer can simply notify the Council of the change without a further committee decision. 
Responding to the Council

You should write back to the Council’s solicitor who sent the lease stating your acceptance in principle subject to any outstanding matters such as a missing condition schedule and any changes you want made.   It is very unlikely that the Council will want to renegotiate every clause with every society but if there are any matters specific to your site or society you should say what you want different and why so that the Council understand the circumstances leading to the request for a change.  The Council will want:

· A copy of a committee minute confirming the details of your three trustees
· If yours is a leased site, the date of your existing lease
· A copy of your society’s constitution
· A copy of your society’s insurance certificate
· The number of useable poles of land – most easily determined by adding those presently let and any which are in a lettable state.   Do not include communal areas or land not in a lettable state.   The only use for this figure is that it will be the base number of poles from which the 75% occupancy threshold is measured.   It is in your interests that this figure is low.
Riparian Sites
All societies potentially have riparian responsibilities but for most of them these are no more onerous than having to keep a minor ditch clear so that it can drain surface water away after heavy rain.   But five sites are adjacent to either the Dollis Brook or the Silk Stream where the riparian duties could be very onerous.   The sites are Abbots Road, Colindale, Fursby Avenue, Gordon Road and Thornfield Avenue.   The societies for these sites have been advised separately that when sending the draft lease back they should request an additional clause stating that the Council retains the riparian rights and duties regarding the stream and its banks and culverts.   It might be useful in future if the societies had the right to abstract water but it is now clear that the Council is refusing this request.   Initially the Council was trying to lumber societies with the riparian duties but seems now to have accepted that it will keep these duties.   
These societies should check that the lease plan shows their boundary along the top of the bank and not including any part of the stream or bank.   You will need to press for an extra clause in the lease clarifying that the boundary is along the top of the bank and the society has no riparian rights or duties with respect to the main stream.

Taking On Additional Sites
The societies Golders Green (Tretawn Gardens), Brook Farm (Stanhope Road) and Finchley Horticultural Society (Brent Way) are taking on the named sites and they should ensure that the Council’s solicitor is aware of their agreements to take on these sites and that the solicitor produces leases for these sites separately from other site leases.
Registering the Lease

Once it has been signed your society is required to register the lease at the Land Registry.   BFAHS will issue some further advice on this topic shortly.
Keeping the Lease Safe

Obviously the signed and sealed lease is an important document which your society should keep safe for all of its life over the next 38 years.   Most allotment societies keep their files with various officers who are expected to hand them to their successors.   But this arrangement doesn’t always work well and files can become lost.   You are advised to make several bound copies of the lease for the use of the society and to put the original in your bank.   All of the high street banks offer this service for a few pounds each year to their own customers.   You should place the original lease in a stout envelope with any accompanying documents from the Council and with a notice on the outside of the envelope stating what the contents are, when deposited and to whom they belong because even banks can misplace documents.   The same notice, recording where the lease is, should be bound into the front of the lease copies, ensuring that several society officers know where the original is kept.
FROM 1 APRIL 2013
Insurance
Your society must have public and employers liability insurances in place from the date the lease will commence – for most societies 1 April 2013.   If your lease will be back dated the date when insurance should be effective is the date of commencement of the lease, not the date you sign the lease.   This is because accidents can happen and potential liabilities acquired after the lease comes into effect and before you sign it, even though you may not know about a claim until some months later.   See the insurance paper on the BFAHS website.   The Council’s solicitor will ask for a copy of your insurance certificate.
Water Accounts
Self collect and direct let sites should have informed their water supplier by now that they are taking over the account from the Council with effect from 1 April 2013, and should have requested the water supplier to read the meter on that date.   Check your first water bill carefully as allotment societies are not liable to pay VAT on water – see the BFAHS advice e-mailed to all societies on 21 April 2013.   
If your site does not discharge anything to the public sewers you are not due to pay a sewage charge either.   But if you have a toilet, for example, connected to the public sewer, you will find you have to pay a sewage charge.   It is assumed in calculating this charge that you discharge all the water consumed to the public sewer.   But on allotment sites much of the water is used for watering plants.   In these circumstances you can argue for a reduction in the sewage charge.

Invoices and Agreements
By now all societies should have reviewed their rules for managing their sites and the terms and conditions for plot holders.   BFAHS circulated by e-mail a model tenancy agreement together with terms and conditions and explanatory notes on 2 August 2012 and this paper is now on the website.      

All societies whose rent year commences on 1 April 2013 should have sent out in early March each plot holder’s invoice together with the new rules and two copies of the plot agreement.   Leased sites and self collect sites certainly have the legal power to collect the rent from plot holders without the new lease being signed under the power of their existing lease or their rent collection agreement with the Council.   The Council’s view is that direct let sites do not have the legal power to collect rent from plot holders until the Council’s lease has been signed.   As the Council is not collecting rent from these sites nor carrying out any management functions, these societies need an income to survive and operate.   There is nothing to prevent such societies from collecting voluntary contributions or membership fees equal to and calculated on the same basis as a per pole rent charge, and you should do this.

It is likely that most tenants will pay their rent and return the signed tenancy agreement without a problem, not least because they support self management and your invoice will offer a smaller rent demand than the Council’s which was notified a year ago.   Some may object that this figure is different from the Council’s and that the society’s figure had not been notified sufficiently in advance.   If you offer to re-invoice for the higher sum that should deal with this issue.   But some may object because your society does not yet have its lease.   In such cases you should tell the tenant that the rent demand will be enforceable once the society has signed the lease, but you should not take any action to enforce payment until then.   Once you have the signed lease renew the rent demand at once.
It would be unwise to accept rent from a tenant if they do not also return their signed tenancy agreement.   That could create confusion as to which set of terms and conditions apply to the allotment holder - whether the society’s or the Council’s.

BFAHS circulated by e-mail on 15 November 2012 advice to all societies on dealing with the problems of tenants including the non-payment of rent.
Andrew Brown, BFAHS Support Officer
Richard King, BFAHS Honorary Secretary
APPENDIX A – CONSTITUTION REQUIIREMENTS
Make sure that your society’s constitution complies with the Council’s requirements which will be in the lease and are as follows.

1 The allotment society should be a formally constituted body with a written constitution adopted by its membership.

2 The constitution should provide for General Meetings of the society including annual elections of committee members.

3 All allotment holders should be members of the society.

4 All allotment holders should be able to vote at General Meetings of the society, including elections.

5 All allotment holders should be eligible to stand for election as officers or trustees or committee members (as the case may be). 

6 The society should have a bank account in the name of the society requiring a minimum of two signatures to authorise cheques and other payments.

7 The constitution should contain the power for the society to grant licences/tenancies to members/allotment holders – or else give the management committee or officers general powers which would allow them to do so in the name of the society – and to adopt rules/bylaws to govern such tenancies. 

8 The society should not distribute to members (or others) any profits or operating surpluses arising from the society’s management of its allotment site either in the course of its year-by-year operations or upon its dissolution.
BFAHS has produced a model constitution for Unincorporated Associations (available on the website) which is compliant with these requirements, and will produce one for Industrial and Provident Societies.   This latter constitution will be produced during 2013 in consultation with the National Allotment Society (NSALG).   Meanwhile I&P Societies should review and amend their constitutions as necessary to comply with the lease requirements.
APPENDIX B - ‘PERSONALISING’ THE DRAFT LEASE FOR YOUR SOCIETY

When checking your society’s draft lease against the standard models on the BFAHS website, the following notes will help to show you what you should expect.

Opening paragraph
Unincorporated associations – the names of the trustees and the name of the association should be accurate, in this paragraph and in clause 1(2) below it
Incorporated societies – the correct name of the society as registered with the Financial Services Authority should be inserted here as the Tenant
Clause 1(10) 

This should include the start date of the lease, once it is agreed.   BFAHS is pressing the Council to confirm what the various start dates will be.

Clause 2

If your site has no external access road that you use outside the site itself, the words “TOGETHER with the rights set out in the Schedule 2 hereto” should be deleted and the schedules re-numbered accordingly both at the end of the lease and where referred to in the body of the lease text – and the two sets of numbers should match.   The references to schedule numbers in the text are in clause 2, clause 3(6) in the long ‘provided always’ paragraph where there are two references, and in clauses 3(18), 3(26) and 3(31). 

For self-collect and direct let sites:   The wording should have been changed as follows with the first part replaced by the second:  “as may have been granted by the tenants under the Lease mentioned in Clause 10 the plot numbers of which are referred to in Schedule 7 [or 8] (of which lettings the Tenant acknowledges it has full knowledge)”.   This new schedule will be a list of plot numbers on the site (without tenant names).   The language in clause 2 that ‘the Tenant acknowledges it has full knowledge’ recognises the fact that the Council’s own tenancy records are faulty.   It will be essential that the list of plot numbers in the schedule is correct and includes all your plots, including half plots and odd bits.   Otherwise, the tenancies that go with any missing plot numbers might be left in limbo.

In practice, it would be also sensible for the society and Council to put together an accurate list of tenants’ names and addresses as a separate piece of business from the lease.

Clause 2 may also contain references to earlier legal agreements affecting the site. If you are not sure what any of these might involve, ask the Council’s lawyer.
Clause 3(6)(1)
This says that your responsibilities for fences are shown by a ‘T’ mark on the plan.   Make sure that the ‘T’ described in the text (‘inward T’ or just ‘T’) is the same as the ‘T’s marked on the plan and that they are in the right places (and inside the fence line).
Clause 10 in the standard model
For leased sites, this should accurately record the date of your existing lease.

For self-collect and direct let sites, this clause in the standard model will be left out because you have no existing lease.
APPENDIX C – MODEL RECORD SHEET FOR BANK DEPOSIT
NAME OF ALLOTMENT SOCIETY LEASE

FILE NOTE – DEPOSITION OF LEASE AT NAME OF BANK.     In month year I deposited at the Name of Bank, location of branch, for safe keeping the documents listed below on the terms of the bank leaflet attached to the file copy of this note, presently £***** per year and £***** for each accessing including VAT.   This sheet is attached to the envelope at the Bank.


Name, title, name of allotment society, date
DO NOT DESTROY - KEEP IN PERPETUITY OR UNTIL NOTIFIED

Property of Name of Allotment Society of address
Contents of This Envelope

· Original 38 year Lease for Name of Allotment Site(s) issued by LB Barnet to Name of Allotment Society on date
· Original Completion of Registration Certificate title number ******* of date
· List of other key documents
Name of Allotment Society
A non-charitable unincorporated association of address
or

A co-operative society registered at the Financial Conduct Authority number *******
Registered address at address
Trustees

Names, addresses, telephone numbers and e-mail addresses of three trustees
Signatories to the Bank Account

Names, addresses, telephone numbers and e-mail addresses of all signatories to the bank account
Copies

A copy of this sheet and the Lease is with each trustee and signatory.

A copy of the list other key documents, this sheet and Lease are in the file.

Deposited for Safe Keeping

At the Name of Bank, name and address of bank branch in month and year 

by Name of Person making deposit at the bank 
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